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ject to the discretion of the court and must be exercised through its order. In 
re City of Seattle, 40 Wash. 450, 82 Pac. 740; Cloak Co. v. Oreck, 134 Minn. 
464, 157 N. W. 327. Before the court will allow the appellant to withdraw its 
appeal, it must be satisfied that no prejudice will thereby result to the ap- 
pellee. This prejudice may consist in the loss of some right to which appellee 
has becqme entitled by reason of the appeal. Acequia Madre v. Meyer, 17 
N. M. 371, 128 Pac. 68; Sweeney v. Coulter, 109 Ky. 295, 58 S. W. 784. In 
the principal case, the court properly held that the appellant's statutory right 
is not absolute, but is merely declaratory of the right to dismiss which would 
have existed independently of the statute. Sufficient ground for denying the 
motion is to be found in the fact that the appeal gave the district court original 
jurisdiction by virtue of which it might have assessed larger damages for the 
appellee than those secured in the lower court. See Yell v. Outlaw, 14 Ark. 
164, 165; McKinley v. Wilmington, etc. Co., 7 111. App. 386, 390. On prin- 
ciple, stay of execution in itself, if it involves damage to the appellee, should 
bar appellant's right of dismissal. 

Attorneys — Relation between Attorney and Client — Advice of 
Attorney to a Deserter as Assistance under a Statute. — The defend- 
ant, an attorney, was consulted by a sixteen year old deserter from the army, 
and by his father, who wished to secure the son's release from military service. 
The attorney advised the boy to remain away from the authorities, to leave 
the state, and if apprehended, to deny his identity. A federal statute made it 
a crime to "harbor, conceal, protect, or assist any soldier . . . who may have 
deserted" from the military service of the United States, "knowing him to 
have deserted" (35 Stat, at L. 1097). The defendant was indicted under this 
statute, and from a verdict of guilty and judgment thereon he appealed. Held, 
that the judgment be reversed. Firpo v. United States, 52 Chicago Leg. News, 
210 (Circ. Ct. App.). 

The duty of an attorney toward his client is limited by a counter duty as an 
officer of the court not to perpetrate any fraud upon the court, nor to obstruct 
the administration of justice, nor to bring the court into contempt by advising 
a client to disobey its orders. In re Dubose, 109 Fed. 971; Leber v. United 
States, 170 Fed. 881. See 30 Harv. L. Rev. 642. While the conduct of the 
attorney here was therefore unprofessional, he was not guilty of the crime 
charged unless the advice given was equivalent to assistance. Advice has 
been characterized as mere words, as distinguished from assistance, which 
implies some affirmative act in aid of the principal. Wiley v. McRee, 2 Jones 
(N. C), 349. But an accessory has been defined as one who procures, advises, 
or assists. United States v. Wilson, 28 Fed. Cas. 699. And the test of whether 
one is an accessory seems to be the rendering of some personal help to the 
principal to elude punishment. Loyd v. The State, 42 Ga. 221. Advice which 
points out ways and means of escape may be far more valuable to a criminal 
than the loan of a horse or money, which will make the lender an accessory. 
Accordingly, such advice as was given in the principal case ought to have been 
held to constitute assistance, and to make the advising attorney guilty of the 
crime created by the statute. 

Attorneys — Relation between Attorney and Client — Proceed- 
ing in Quo Warranto Dismissed because State's Attorney Disquali- 
fied. — An information in the nature of quo warranto was filed in the name 
of the state, on the relation of third persons, by the state's attorney against 
the members of a board of education because of alleged irregularities in the 
establishment of the school district. The defendants pleaded that the now 
state's attorney had acted as their attorney in the organization of the school 
district and that he was estopped to present and file this information. A de- 



